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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE(M), 

GOHPUR 

  PRESENT: SRI KAUSHIK KUMAR SHARMA 

                       S.D.J.M(M), GOHPUR 

                                      GR:  37/13 

                                U/S 447/323/427 of IPC 

                 STATE OF ASSAM……………………PROSECUTION 

                               v. 

                 Sri Nirud Saikia………………………ACCUSED 

Ld. Advocates: For Prosecution………Smti Bornali Chetia, Ld.APP 

                           For Defence…………..Sri Amar Jyoti Bora Ld. Advocates 

Evidence Recorded on : 24.07.13, 09.4.14, 07.7.14,14.10.14, 05.11.14, 28.11.14 

Argument heard on:  19.1.15 

Judgment delivered on: 29.1.15 

                                                    J U D G M E N T 

1. The prosecution’s case is that on 13.1.13, at about 8 PM, the accused, Sri Nirud 

Saikia, had  entered into the tea garden of the informant, Sri Bishnudev 

Goswami, without any permission, and forcefully caused mischief by taking 

away boundary fence worth about Rs.10000/- . When the brother of the 

informant, Sri Dijen Goswami, had tried to resist, but the accused had caused 

physical injury to him by beating him with bamboo stick.  Hence, the case. 

2.  The informant, had lodged the FIR on 14.1.13 at Ghahigaon police outpost. The 

FIR was received vide Ghahigaon O.P. vide G.D.E no. 191 dtd.14.1.13. The police 

had registered Gohpur P.S Case No. 11/13 u/s 447/294/323/427/34 of IPC. 

After investigation, the police had submitted charge sheet u/s 447/323/427 of 

IPC, against the accused Sri Nirud Saikia only. 

3.  On appearance before Court, the particulars of offences u/s 447/323/427 of IPC 

were explained to the accused to which he pleaded not guilty and claimed to be 

tried. 

4. The prosecution had examined 8 witnesses, including the I.O and the M.O. The 

accused was examined u/s 313 Cr PC,  where he had denied the commission of 

any such offence. The defence side did not adduce any evidence. Heard 

arguments. 

5. The witnesses examined are as follows: 

PW1:   Sri Bishnudev Goswami, the informant. 

PW2:   Sri Dijen Goswami 

PW3:   Sri Sung Terong 

PW4:   Sri Ananda Sarma 

PW5:   Sri Bipin Borah 

PW6: Smti Sewali Saikia 
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PW7: Dr. Rabindra Nath Deuri, the M.O. 

PW8: Sri Tinkumoni Bordoloi, the I.O. 

 

Documents exhibited by prosecution: 

Ejahar: Ext 1 

Medico-Legal Report: Ext 2 

Charge sheet: Ext 3 

 

 POINTS FOR DETREMINATION: 

a) Whether the accused had committed criminal trespass into the tea garden of the 

informant, on the day of occurrence, at about 8PM, as alleged? 

b) Whether the accused had voluntarily caused hurt to Sri Dijen Goswami, on the 

day of occurrence, at about 8 PM, as alleged? 

c) Whether the accused had caused mischief  by causing damage to the boundary 

fence, belonging to the informant, thereby causing damage to the extent of 

Rs.50/- or more, on the day of occurrence, as alleged? 

DISCUSSION AND DECISION BASED ON REASON: 

6. PW1, Sri Bisnhudev Goswami, in his examination in chief had stated that on 

14.1.13, at about 7:30 PM, when the accused and his son were taking away the 

boundary fence of the tea garden after breaking the fence, his brother, Dijen 

Goswami had obstructed them. As a result, trouble erupted. Then, Nirud Saikia, 

had physically assaulted his brother, which led to swelling of the leg of his 

brother. In the scuffle, he was also injured. Thereafter, people had assembled at 

the place. He also stated that the accused had taken away the fence. He stated 

that the son of the accused had snatched away the nokia mobile and a gold chain 

of his brother, in the middle of the quarrel. He stated that the accused persons 

are his neighbours. He stated that he had filed the FIR on 16.4.13 , though the 

incident had taken place on 14.4.13. Ext 1 is his FIR and Ext 1(1) is his signature. 

7. In his cross examination, he had stated that he had gone to the place of 

occurrence, when the accused were taking away the fence. He stated that he had 

received information. He also stated that he had seen all the incident. He stated 

that they have not gone to the place of the accused persons to bring the chain. 

The incident had taken place on 13.4.13, i.e on the eve of uruka, in Maagh Bihu,  

at about 7:30 PM. He denied the suggestion that he was not present there at the 

time of the occurrence. He denied that he did not state before the I.O. that he was 

present at the time of the occurrence. He also denied that he did not state before 

the I.O. that the accused, his father and son had stolen away the fence. He also 

denied that he did not state before the I.O. that the accused had taken away the 

mobile and chain of his brother. He stated that the accused had also lodged a 

cross case against his brother. He denied that suggestion that  a false case was 

lodged in order to get away from the case against his brother.  

8. PW 2, Sri Dijen Goswami, in his examination in chief had stated that on 14.1.13, 

when he came to see his garden, he saw that some commotion was taking place 

in the neigbouring house of the accused, Nirud and that Nirud had taken away 

his fence after uprooting it. As a result, scuffle took place between them. When 
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Nirud raised hue and cry, Bhuvan came and assaulted on his left leg with a lathi 

and snatched away his gold chain. The accused Nirud had snatched away his 

mobile. Thereafter, when he saw the son of Nirud, coming with a stick, he 

pushed away Nirud. As a result, Nirud fell down and sustained injury, and he 

ran away.  

9. In his cross examination, he had stated that his house is situated at a distance of 

about 1 km away from the place of occurrence. He stated that a boundary 

dispute has been taking place between the two sides from a long time. He denied 

that he did not state before the I.O. that the accused had taken away his fence 

and that Bhuwan had assaulted on his left leg. He denied that he did not state 

before the I.O. that the accused had taken away his mobile and gold chain. He 

denied that he had threatened the accused. He denied the suggestion that he had 

lodged the case in order to get away from the case lodged by the accused in 

relation to land.  

10. PW3, Sri Sung Terong, in his examination in chief had stated that when there 

was a noise that his master was being assaulted , he had fled from the place. He 

stated that he did not see, who had assaulted whom.  

11. The defence had declined to cross examine him.  

12. PW4, Sri Ananda Sarma, in his examination in chief had stated that the incident 

had taken place on the day of Uruka in Magh Bihu. He stated that he had heard 

the commotion but he did not see any incident. He stated that he does not know 

more about the incident.  

13. PW5, Sri Bipin Baruah, in his examination in chief had stated that on 13.1.13, at 

7pm, when he was going to his home, he saw that an argument was taking place 

between two sides, over the matter of fixing of the fence. Then, he had asked 

them what had happened, and thereafter, he had left the place.  

14. In his cross examination, he had stated that he had not seen any scuffle between 

two sides. He stated that apart from the aforementioned incident, he did not see 

anything else.  

15. PW6, Smti Sewali Saikia, in his examination in chief had stated that he does not 

know anything about the incident.  

16. PW7, the M.O. Dr. Rabindra Nath Deuri, in his examination in chief had stated 

that on 15.1.13, when he was working as Sr. M&HO, at Gohpur SDCH, at 12:30 

PM, he had examined Sri Dijendra Goswami, and found tenderness with 

swelling over left knee joint, left thigh, right hand, left hand, left shoulder joint, 

and left side of the back. The injuries were caused by blunt weapon were of 

simple in nature. The age of the injuries was 0 to 72 hours (approx). The patient 

was escorted by C/795, Sri Prafulla Bora, of Ghahigaon O.P. Ext2  is his injury 

report and Ext 2(1) is his signature.  

17. In his cross examination, he had stated that in his report, he had not mentioned 

the GDE No. or the Case No. The patient was treated immediately. The patient 

was being treated within 72 hours of the time when the incident had taken place. 

He stated that the injury may take place due to fall also.   

18. PW8, the I.O. Sri Tinkumoni Bordoloi, in his examination in chief had stated that 

on 14.1.13, Sri Bishnudev Goswami had lodged a FIR. Thereafter, GDE No. 191 

dtd.14.1.13 was registered and MCD was opened. The informant was inquired in 

the police station itself. The FIR was forwarded to Gohpur P.S for registration of 
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a case. Accordingly, Gohpur P.S Case no. 11/13 u/s 447/294/323/427/34 of IPC, 

dtd.15.1.13 was lodged. He was given the responsibility to do the investigation. 

On 15.1.13, he went to the place of occurrence, inquired the witnesses and had 

subjected Sri Dijen Goswami to medical examination. The medical report was 

collected. The accused was arrested and later on, released on bail as the offences 

were bailable. After the investigation, the Charge sheet was lodged against the 

accused, Nirud Saikia, u/s 447/323/427 of IPC. Ext 3 is the charge sheet and Ext 

3(1) is his signature.  

19. In his cross examination, the I.O. had stated that he did not tag the extract copy 

of the GDE. It is in the CD. He had affirmed that PW1, Sri Bishnudhar Goswami, 

did not state before him that he was present at the place of occurrence. He also 

affirmed that PW2, Sri Dijen Goswami did not state before him that he had 

received injury on his left leg. But the I.O, had also added that PW2 did state 

before him that he had received injury on the knee of his leg. The I.O. had also 

stated that PW2, did not state before him that the chain and mobile were 

snatched. But he stated that PW2 had stated before him that the mobile and chain 

were lost. He stated that he did not seize any bamboo stick, as he did not find 

any nor anybody had given any such stick to him . He stated that the place of 

occurrence is near the land of the accused and the informant. He denied the 

suggestion that he did not take statement of any witness near the place of 

occurrence and that he did not do the investigation properly. He stated that he 

had taken the evidence of Ananda Sarma, who resided near the place of 

occurrence. He denied the suggestion that he had lodged false charge sheet.  

20. To a question put by Court, the I.O.had answered that the sketch map was kept 

in the CD, but not tagged with the charge sheet. In his cross examination, he had 

denied the suggestion that he did not prepare the sketch map.  

 

Appreciation of evidence and determination of the points: 

 

POINT NO.1: 

21. PW1, in his evidence has stated that the accused and his son had broken the 

fence of his garden and took away. PW2, has stated , in his evidence, that he saw 

the accused uprooting the fence. He also stated that the accused is his neighbour. 

However, neither PW1 nor PW2 has stated that the accused had entered into 

their land or garden and uprooted the fence. Thus, there is nothing in their 

evidence to prove, beyond reasonable doubt, that the accused had entered into 

their land. Moreover, the accused is the neighbour of PW1 and PW2. So, even if 

the prosecution’s story of uprooting of fence is believed, for argument sake, but 

doubt still remains , whether he did it by standing on his own land or had 

entered into the land of PW1 and PW2. Furthermore, the evidence of other PWs, 

lend no assistance to the prosecution’s case, as their evidence is devoid of any 

allegation against the accused.  The benefit of doubt will go in favour of the 

accused.  

22. In other words, the charge u/s 447 of IPC is not proved. 
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POINT NO.2: 

23. The evidence of the M.O. proves the fact that PW2 had sustained injury on leg, 

hand and shoulder. There is nothing in his cross examination, to make his 

testimony doubtful. But, the issue is , whether, it is proved, beyond reasonable 

doubt, the accused had voluntarily caused that injury to PW2.  

24. PW2, Sri Dijen Goswami, in his examination in chief had stated that when he saw 

the accused, Nirud Saikia, took away his fence, a scuffle(jutput) took place 

between them. When the accused raised hue and cry, one Bhuban came and had 

assaulted him with lathi on his left leg. Thereafter, when he saw sons of Nirud 

coming with lathi, he pushed Nirud and fled away. As a result of the pushing, 

accused Nirud got hurt. Thus, PW2, had actually imputed, Bhuban as the one 

who had assaulted him, with a lathi, and not the accused. A scuffle or jutput 

between the accused and PW2, does not prove, beyond reasonable doubt, that 

the accused had voluntarily caused hurt to PW2. It is equally possible that PW2 

had the upper hand in the scuffle. This possibility arises because; it was the 

accused, who had raised hue and cry. Moreover, it was the accused, who had 

sustained injury, when PW2 had pushed him. Thus, the benefit of doubt will go 

in favour of the accused.  

25. Coming to the testimony of PW1, the informant, I find his presence at the scene 

of occurrence so as to see the entire incident, doubtful. The I.O. had affirmed that 

PW1 did not state before him that he was present at the place of occurrence. The 

doubt also arises from the fact that had he been present at the place of 

occurrence, and seen the accused or his family members assaulting, PW2, he 

would have, naturally, come for the rescue of PW2, who is his brother. But from 

his evidence, it appears that he was a silent spectator. He did not even raise hue 

and cry or shouted for help. This is hard to believe. Moreover, PW2 did not state, 

in his evidence, that his brother, PW1, was present at the place of occurrence.  

26. None of the other PWs, have stated that the accused had caused injury or hurt to 

PW2. In fact, PW5, Sri Bipin Bora, has stated that he saw argument between the 

two sides. He stated that thereafter he left, but did not see any scuffle. 

27. Hence, there is no corroborative evidence to support the prosecution’s case that 

the accused had voluntarily caused hurt to PW2.  

28. In the light of the above discussion, I find that the charge u/s 323 of IPC is not 

proved, beyond reasonable doubt.  

 

POINT NO.3: 

29. PW2, had stated that on the day of occurrence, at about 7 pm, he saw the 

accused, Nirud, taking away the fence by uprooting it. There is nothing in his 

cross examination, which could shake the testimony of PW2, regarding 

uprooting of fence. The defence, did try to raise a contradiction or material 

omission vis-a vis the statement of PW2, made before the I.O. But the same was 

not put before the I.O. by the defence so as to prove any such contradiction or 

material omission. Thus, the assertion of PW2, about uprooting of the fence, 

remained uncontroverted. The fact that the I.O did not seize any such 

fence/sticks, does not cast a doubt on the testimony of PW2 so far as the 

aforesaid assertion is concerned. 

30. PW1 has also stated that when his brother had objected to the taking away of the 

fence of his garden, by the accused and his son, scuffle took place. Further, the 
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evidence of PW5, that there was an argument between the two sides over the 

issue of fencing, supports the assertion of PW2, so far as uprooting of the fence is 

concerned.  

31. Thus, on the basis of the evidence, as stated above, I find that the accused had 

uprooted the fence of the garden of PW1, on the day and time of occurrence. This 

fact is proved. The fact of uprooting was not accidental, as defence did not raise 

any such plea. Moreover, the boundary dispute between the two sides has come 

on record. So, such uprooting of fence, proves that the accused had the intention 

or knowledge of likelihood to cause wrongful loss or damage to the PW1 and 

PW2. Furthermore, such uprooting of fence, from its natural setting, had caused 

destruction of the fence or portion thereof, or diminishing of its value. Hence, the 

essential ingredients of Sec 426 of IPC, that is, of the offence of mischief, is 

proved, beyond reasonable doubt.  

32. However, prosecution has failed to lead any evidence to prove that the damage 

or loss was to the extent of Rs. 50/- or more. There is no evidence on record, to 

show the extent of the loss. Mere mentioning of the value of loss in the FIR is not 

sufficient to prove the loss amount. Hence, Sec 427 of IPC is not attracted to this 

case. But, the offence of mischief, punishable u/s 426 of IPC, being a minor 

offence to that under Sec 427 of IPC, is proved, against the accused. 

 

CONCLUSION: 

 

33. Hence, in the light of the above evidence, I am of the considered view that 

prosecution has failed to prove the guilt of the accused   u/s 447/323 of IPC. 

Hence, the accused is acquitted from the charges u/s 447/323 of IPC. But the 

prosecution could prove, beyond reasonable doubt, that the accused had 

committed the offence of mischief, u/s 426 of IPC. Hence, the accused is 

convicted u/s 426 of IPC.  

34. Considering the nature and circumstances of the offence, the mature age of the 

accused, and the circumstance, in which it was committed, I am not inclined to 

extend the benefit of Probation of Offenders Act to the accused. 

35. Heard the accused on the point of sentence.  

36.  After hearing the accused on the point of sentence and considering the fact that 

the offence is not grave ,  I am of the view, that imposition of fine only will serve 

the ends of justice. Hence, I sentence the accused, Sri Nirud Saikia, to pay a fine 

of Rs. 1000/- ( One Thousand)  u/s 426 of IPC i/d 10 days of R.I to  the accused . 

37. The judgment is pronounced in the open court on this 29th of January, 2015. The 

judgment is prepared under my hand and seal of this Court . 

38.  The case is, accordingly, disposed of. 

 

                                                                                   (K.K. Sharma) 

                                                                                 S.D.J.M(M), Gohpur. 

 


